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FOREWORD

‘ The videotape, "The Psychiatrist As An Expert Witness In An Emotional

Maltreatment Case," was developed byvthe Region VI Resource Center on

‘Chj]d Abuse and Neglect (RCCAN). The Resource Center is fundéd by the

»

NationaIMCenter on Child Abuse and Ned]ect and is located at the*dniver-
sity of Texas at Au;tin, and is responsible for providing resources.and
technical assistance to_fjve states: Arkansas, Louisiana, Oklahoﬁa. New
‘Mexico, and Texas. -

Through its activities, the Center ﬂés received many requests for.
“infarmation relating to .the emotional maltreatment of chjldreh. of
particular concern have been the issues raised when a case of this type
is taken to court. In an effort to respond to these requests, the Center
produced a videotap% depicting a fictional courtroom hearing to determine
if a child should be temporarily ;emdved from his parents' custody on the
grounds of emotional maltreatment. Our intention was to highlight the
key issues and procedures surrounding the testimony of a psychiatric

expert witness in an effort to familiarize lawyers, psychiatrists, psy-

chologists, social workers, and others with the complexities involved.
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STATEMENT FOR VIDEOTAPE VIEWERS

The videotafe you -are about to see is designed to present some of
the issues and compléxi}jes encountered in a courtroom hearing to deter-
mine~if a child has been emotionally maltreated by his parénts. It
depicts an adversarial hearing argued before a Judge who must decide
whether to temporarily remove a sgf-year old chilq from the custody of
his bérents. To guide his decision,‘the Judge is following a "best
interest of the child" standard. This dramatization does not involve a
hearing to terminate parental rights.

The specif}c type of maltreatment alleged in the testimony.presented
involves the parents' neglect of their child's emotional needs as implied
by a diagnosis of previous nonorganic failure to thrive. It is important
to note that the only testimony being presented is th;t of a psychiatrist
testifying for the state. An actual hearing would have other witnesses
for the state, such as é psychologist, social worker, teacher, or neighbor
of the family. 1In additjon, the defense might present similar withesses
to testify on behalf of the parents. Thus, all of the evidence will not
be before you, and no comment can be made on its sufficiency to justify
removing the child from the parents' custody? W

Because the videotape was produced for instructive purposes, it is
more quickly paced than an actual trial. The points illustrated come in
rapid succession and at times may appear qverly HTamgtic in order to
emphasize the{r imbortance. It is hoped that*the total effect will be
an educational one where the viewer comes away with a greater understanding

of what to expect when asked to testify in an emotional maltreatment

case. )




INTRODUCTION

1

‘Thi; Eanuq] and the &ccompanying videotape are designed to famil-
iarize you with the role of the psychiatrist or psychologist as an expert
witness in a hear}ng concerning the emotional ma]treatmenttof a child.
The Judge, who mu§t decide whether the a]]ebed maltreatment-warrants
- temporary removal of the child from the custody of his parents, is legally .f
responsible for determining what course of acfion will serve the best

interests of‘the‘child. The Judge's - decision will have a p}ofound {mpact

" on the lives of the child, the parents, and any siblings.“ Given the

weight of the matter, the Judge has an obvious need for the best- possible
information in making his decision. Since he is unlikely to have per-
sonal‘knowlédge of the emotional condition of the child and its relation-
ship to parental betavior, he will rely heavily on the opinions of others.
Thus, the expert witness becomes a key figure in the decis{on-making
process.

| Legal proceedings involving a case of alleged emotional maltreatment
may go throuéh several st;gés, bo%h prior to and following a determina-
tion that the child has been abused or neglected. The purpose of an
adjudicatory héaring,'a portion of which is illustrated by the videotape,
is to determine whether the child is legally in need of the protection of
the court. After receiving the evidence and hearing the testimony from
both parties, the Judge must decide whether the facfs meet the standards
established by that state's legislature which authorize the court's
prqotective intervention on behalf of the child. If the legal ;equire-

ments are not met, the caée will be dismissed with no further interfer-

ence in the family relationships.




I1f the Judge determines that;court'intervention is legally justified, . -
the court must make an administrative decision about the nature of—-that

intervention. Depending upon the circumstances of the case, the court

nmay order any one. of the following modifications in the parent-child

relationships: - e

bl

1. The child may be left in the parental home under the protective
supervision of the juvenile probation department or the depart-
ment of social services; or’~

2. As above, with the further requirement that the parents obtain
counseling or other services, or refrain from continuing cer-
tadn associatigns or conduct; or

»

3. The chitd may be placed with relatives; or

4. The ¢hild may be made the ward of the state and placed tempo-
rarily in a foster home, or in a group Kome or residential .

treatment facility, with certain conditions or services speci-
fied by the court.

v The authority of the juvenile court extends brimarily to children,

Therefore, the power which the court usually exercises over parents is

”‘the thréat of removing the child if the parents refuse to comply with the

court's orders (some courts rule parents in contempt for noncompliance).

" Courts are normally reluctant to take a child from its parents, but the.

threat of removal is frequently sufficient eb coerce parental partici-
pation in counseling or other services which will hopefully rehabilitate
the parent-child relationships. If after a certain period of time (often
specified by statute) the court is persuaded that such rehabilitation is
imbossible, the court may honor a request to terminate parental rights ip
order to free thg child for adoption.

The court's decisions, both whether to intervene and how, will in

large part be détermined by the testimony of the expert witness. Thus,

. it is particularly important for the expert to be prepared to present the




h‘M“1EBEZAEFTYTE5T”TﬁfUrmat?on*+n~an*apérep;iate~manner‘g,Ihismminug1w§29.ﬁh?w,

accompanying videotape are designed to assist the psychiatric expert

witness in carrying out these responsibilities.

-31() x . o |




I. STATE INTERVENTION: THE STATUTORY AND ADMINISTRATIVE FRAMEWORK

A. Statutorially Mandated Report1qg

Since the early 1960's, all fifty states have enacted 1aws wh1ch
require the redirt1ng of non-accidental injury and neglect of children.
According to a survey by the Educat1on Commission of the States, thirty-
seven states now require that "emotional abuse" and/or "mental injury" be
reported.] Although the original reborting statufes only required that
medical perébﬁnel‘rgaort suspected casés of child abuse, in recent years
the base of mandated reporters has sqbstantia]]y broadened.2 .A]] fifty
states require‘physicians and nurses- to report suspected child abuse;
eighteen states require report1ng by "any person", or "any other person";

and thirty-three states spec1f1ca]]y requ1re reporting by mental health

professiona]s.3 All states provide immunity from 1iability if the report

is made in good faith; and a majority of states also provide a penalty,

S~

.criminal and/or civil, for failure to make a mandatory report.4

The precedent for imposing civil liability for failure to report
abuse pursuant to a statutory mandate was created by the California

Supreme Court in Landéros V. Flood.5 The defendants in that case, a

physician and a hospital, were charged with failure to diagnose and

report what.were apparently deliberately inflicted injuries to a child

_who had been brought in for treatment. After the child was released from

treatment by the defendants, she sustained further severe injuries. Her

foster parents brought suit on her behalf to recover damages for the

injuries a]]eged]y:sustained as a repult of the negligent failure to
diagnose her as a victim of the battered child syndrome. After upholding
the ehild's right to sue, the California Supreme Court remanded the case

~

for determination of whether the published writings on the battered child




; /
syndrome kere sufficiently known wi@hin the medica]c%ommunity to sustain
a chargefof negligence in diagnosis.

whifle t-hé'f;cts,%f fhe pandéros case involved physical rather than

emotion?] ma]tre;tment, the né;]igence thegpy employed b&.the court could
also be:app{ied in an emotidna] abuse case. However, demonstrating
subsequent emotional aamage following an initial failure to diagnose
emotional maltreatment would be very difficult. With the possible excep-

tion of the failure-to-thrive syndrome, types of emotional abuse and

neglect provide much less certainty about the cause of the observed harm <

than do certain types of physical maltreatment. ) . o,

B. What is Emotional Maltreatment?

1. Definitional Approaches

In order to report a case of emotional maltreatment, one must be
able to identify it. At present, “"here dis very little consensus about
what particular circumstances justify state intervention into parent-
child relationships alleged to involve emotional harm. Nevertheless, a
variety of approaches have been éuggested ranging from no intervention in
these cases £B~1ntervent50n based on parent;] behavior, the child's
condition, or both.

An example of a definition of emotional abuse described in terms of
parental behavior and intent 1is provided by Brandt Steele in Working

With Parents fromﬁgwf§xgbiggrjg~£gjgﬁ_gf‘ngy.6 He defines emotional

abuse as: «

.. the situation in ‘which the caretaker of the infant
or small child provides less of the warm, sensitive
interaction than is necessary for the child's optimal
healthy growth and development. Instead of being
empathically aware 0f the child's state and needs and
responding in appropriate fashion, the parent disregards
the child's condition and acts in ways primarily
oriented toward parental needs and convenience.

-5-
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t The Child Abuse Fact Sheet distributed to the genera]vpublic by the Texas

t

o Department of Human Resources provides another example by defining emo-
: N

'tional‘maltreatment as “failure to provide a child with love and affec-

tion."7 T N

A definition which focuses solely on the behaviors and intentions of

the parents is attract1ve to lawyers in that they are often ca]Ted*Upon

‘w“rr o b

to spec1fy the acts or omissions and mot1ves of someone accused of offen-
rs1ve behavior. However, in the legal context, the focus is usually‘on
some minimal standard of parental care rather than a/requirement that
parents promote their child's "optimal” deve]opmeot. The difficulty with
this approach derives from the fact that some children develop without
any serious emotional prob]ems despite paor parenting; _ThiS'preseots the

question of whether the court should intervene at all in such instances.

A{second approach to definding ehotiona] ma]treatment,emphasizesbthe

| condition and/or behavior of the child. De]inquency, truancy, or ether

behavioral problems at school may be indicators of maltreatment from this
perspective. This definitional approach is attractive to socia] workers

because it integrates theory w1th the actual referra] networks through

/

wh1ch cases are received. However, an approach wh1ch focuses so]e1y on

the child's condition or béhavior fails to address the issue of causa-

tion. Non-abusive parents may .also have delinquent children,or children,

~who present behavioral problems. And a child's emotional difficu]ties

could be the resu]t of other events.or purely 1nterna1 factors

Most statutory attempts to def1ne emotional ma]treatment have em-
phas1zed parental behav1or and intent wh11e also stating the type of harm
to the child which must result from that behavior. The U.S. Children's

Bureau's Draft Model Child Protection Act provides an example of a typical

- 6. 13




-statutory provision: h
o ¢

. An "abused or neglected ¢hild" means a child whose
- physical or mental health. or welfare is harmed or '
. . ~ threatened with harm by the acts or omissions of his

_/}ﬁzgaren or other person responsible for his we]fare

r
A

"Harm" to a child's hea]th or we]fare can occur
‘when the parent or other person respons1b1e for his
we]fare S S

” 1nf11cts or a]]ows to be 1nf11cted, upon the child,
phys1ca1 or mental injury...8 (emphasis added).

"Unlike many state statutes, the Model Act provides'further clarification

A

by specifying the nature of the term "mental injury":

"Mental injury"'means an injury to the intellectual
or psychological capacity of a child as evidenced by an
observable and substantial impairment in his ability to
function within his normal range of performance and
behavior, with due regard to his culture.?

- Thus, the Model Act requires that the mental injury be clearly estab-

. lished by evidence of the condition and behavior of the child and be

Y

- r clearly attributable to the acts or omissions of the parents.

\

The language of the Model Agt requires expert’psychiatric or psy-
chological examination and tesfimony to estabiish the causal re]atidnship
between the acts or omissions of the parents and the‘qhild's mental
cond{tién. An'aﬁproach which does not require that emotional damage be
caused by parental conduct has been presented by the American Bér Asso-

10

ciation Joint Commission on Juvenile Justice-Standards. The® Joint

Commission's draft standards would permit court intervention when:

. a child is suffer1ng serious emotional damage,
evidenced by severe anxiety, depression, or withdrawal,
or untoward aggress1ve behavior toward self or others,
e : and the child"s parents are not willing to provide
' . treatment for him/her.11 (emphasis added).

- _ This standard, if adopted, would eliminate the need for expert testimony

on the issue of causation. The psychiatric expert fiould need only to

I
-
3 3




deiermine the emotional condition of the child and his need for care.

) / . R
Lgi]é Whiting of the National Association of Social Workers takes a

simi]ar'épproach tb that of the American Bar Association in her article .
on defining emotional neg]ec_t.]2 She draws a close parallel between the -

issues of maltreatment and emotional disturbances in children. For her,

‘the total family context and, in particular, the parental response to the

L J

child's behavior is the determining factor in diagnosis of emotional

4 -

\

neglect:
. emotional neglect of a child equals the parents'
refusal- to, recognize and take action to awgliorate a
child's identified emotional disturbance.
The authors of "two major-books on court involvement in child custody
disputes take issue with the American Bar Association'sjefforts. Gold-

stein, Freud, and Solnit, writing from a psychoanalytic perspective in

their book, Before the Bést Interq;ts of the Child, maintain that'

the observed behaviors specified in those standards are not sufficient to
assess a child's mental state:

What appears to be similar behavior, whether as a
symptom of illness or a sign of health, may for
different persons be a response to a wide range of
different and even opposite psychic factors. And the
same deep-seated emotional disturbance may lead to 14
the most diverse manifestations in a child's behavior.

i

In reference to the issue of establishing a causal link between parental
behaviors and a‘child's emotional disturbance, the authors state:

‘... there can be no comparable certainty that the
attitudes or the action or inaction of the'parents
cause these damaging symptoms in the same way that we
can be certain of the arigins of physical injury. A
child can become emotionally disturbed in response to
parental attitudes, to fateful events, to a combination
of these1 or entirely becayse of internal .or inborn
factors. 19 N

AN

Goldstein, Freud, and Solnit maintain that this hncertainty as to

v

*
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causation is reflected in a similar lack of consensus concerning treat-
. ment, treatability, and progn&sis. An expert is therefore also limited

-1in his or her ability to verify the need for court intervention ‘based on
, B

. parental refusal to provide trea(ggnt for the child. Accordingﬂtd the
S -~ authors, psycholégical therapy for a young child is not }ikefy to be ot
useful and sustained without the parents' willing, flot forced, coopera-
tion. Given these difficulties in establishing a definition of emotional

maltreatment and the limits of present khowledge regarding treatment and

1

prognosis, these authors recommend féstricting court-ordered intervention
to situations which can be defined solely in terms of physical harm.16

At the Seéond National Conference on Child Abuse and Neglect (Houston,
Texas 1977), representatives of the National Institute of Mental Health
join€d with those from the National Center on Child Abuse and Neglect in a
workshop on defining emotional abuse. The group attempted to list both

child behaviors and parental behaviors indicative of maltreatment and to

+

- specify the causal links between them (see Appendix 1). In reporting on
the efforts of the workshop participants, Léurie and Stefano provide the
following comments: ' .

Attempting to list child behaviors which might indicate

that these children are victims of emotional abuse

proved to be an even more difficult task than the listing

of parental behaviors. It seemed that the best way to

Tink child behaviors to commissive and omis§ive parental

acts was by assessing the impact of the magnitude of

° parental behaviors. Again, it must be remembered that

- these child behaviors serve only as tools to help in
assessing the dynamic system between parent and child. :
It is necessary to look at these behaviors within the .
context of the developmental stage of the child to
allow for the exculsion of transient or age-appropriate
symptoms. ) L

Allowances must also be made for the invulnerable child
who does not exhibit any atypical behavior even though
exposed to what is considered a clearly abusive situation.

RIC | 16




We have all come in contact with children who appear to
be 1iving in intolerable conditions but do not seem to
exhibit any atypical behavior. So again it seems that
we cannot direct our definitions to solely child and/or
parental behaviors. '

Therefore, the balance between parental behaviors of

sufficient duration and intensity and chjld psychopathology

that could be attributed to these observafle parental

behaviors was seen as an essential element}g¢f any clinical
. definition of emotional abuse. . g -

The strength of the causal link between parental action

and child behavior must be brought into perspective.

This definition must distinguish betweé€n "emotional prob-
lems" in children to which we can find some causal ’
- parental relationship and "emotional abuse." Otherwise,

a case could be made that every disturbed child who walks
into a mental health center is emotionally abused. .

« We cannot just observe the child and/or parental behaviors.
Instead, we must examine the severity, duration, balance
and causation of parental behaviors, taking into 'account
the environmental conditions surrounding the family.

Only in this way will we be able to distinguish the
invulnerable child, the emotionally ill chi}d, and, most
importantly, the emotipnally abused child.!

2. "Failure-to-Thrive"
The videotape accompanying t£}s manua]«preﬁents the testimony of a
psychiatrist alleging that the child in question had suffered from "non-
organic failure to thrive." The "fai]ure-to-thrive“ syndrome has more

definite characteristics and is more easily identifiable than emotional

“abuse in genera].]g' "Failure-to-thrive" is indicated when-a lack of

physical and emotional growth has occurred whHich cannot be attributed to

organic factors. These symptom§.imp1y that nourishment and nurturing

have been inadequate in the formation of a bond between a mother and her

infant. '
"Failure to thrive" is aciua]ly the medical term indicating that the -

child is ndf‘growing and developing normally. A socia]lservices inves-

tigation and possible court action takes p]aée when no bhysiological

17
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reason can be found for the lack of growth. Sometimes the child is

-

simpiy not being fed enough. If this is intentional, it has become

" physical abuse (intentional starvation). Usually, the situatién involves

parental neglect in that the mother. does not bay attention to how often

the baby is fed, who feeds the baby, or if siblings are taking the bottle

away from the baby.

The psychiatrist's testimony in the videotape reveals that the child
involved was previously diagnosed as a "failure to thrive" infant. The
child was hospitalized and examined to determine if there existed any
physiological basis for his lack of growth. None was found, and he _
improved with Just routine care. Thus, the hospita]iiat%on confirmed
the "fai]ure-to-thrfve"vdiagnosis.) ﬁo court proceeding was, held at that
time, and the child's parents agreed to his being placed temporarily in
foster care prior to returning to their custody.

The issue in the trial presented in the videotape conc;rns whether
or not the court should order a second temﬁorary removal of the child
from his parents' custody. The child is now age 6 and is allegedly
suffering the long-term consequences of the earlier delays in physical
development and lack of nurturance. In addition, it is claimed that he
is being emotionally abused by his parents in that he-is the scapegoat in

the family, being blamed *for thes family's difficulties, and that his

* emotional needs are being ignored as he appears to be unwanted and unloved.

Accdrding to the testimony, the child is aggre;sive at times and in a
depressed state as a result of both the current and prior failures of his
parents to care adequately for him.

Dr. S.J. Fomon has established criteria to be used in identifyiné

the "failure-to-thrive" syndrome.!? He emphasizes the importance of

o

-11- 7 18
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comparative percentiles rather than absolute growth figures, as the child
may actually be gaining slightly or maintaining a giéen weight but still
be falling behind normai growth patterns. Harris and Bernstein, in their
review o; evidentiary issyes in "failure-to-thrive" ciifi,/ngmarize the

research findings as follows:
The "failure-to-thrive" infant classically presents a
gaunt face, prominent ribs, wasted buttocks, and spindly
extremeties. The child may be vomiting and/or have
diarrhea but without high temperature or other indication
-of viral disorder: He generally pendulates between list-
lessness and extreme irritability. He rarely if ever
smiles, appearing sad and apprehensive.

Some cases of "failure-to-thrive" have purely physiblogical causation,
but most cases are the result of psychosocial nutritional deprivationl
Not only do infants have to have proper caloric intake to thrive, but

they must also be touched, held, and generally nurtured and cared for in

order for proper physical and psychological development to take plate.zt

Because the mother-infant relationship is central to the development
of the "failure-to-thrive" syndrome, attempts have been made to identify
chgracteristics of,mothefs‘with seriously emotionally neglected children.
Harris and Bernstein describe the mother as being almost as needy as the

child:

She is young, usually under twenty-five, and often has
several other children. Because she felt rejected in

her own childhood, she has very low self-esteem and has

an intense need to be "taken care of" herself. She is
usually a concrete thinker who did not finish high school.
isolated and lonely with little interaction with ne1ghbors
or extended family... often unmarried, but if she is
married her husband is passive and un1nvolved with her or
-her children. Her depression keeps her from being able

to be affectionate with either her spouse or her children.
She will commgnly admit’ that she had thought that having
babies ‘would cause her to feel loved, but instead has
interpreted her infant's crying, soiling, and demands as
one more rejection of her, and she has therefore re-
ciprocated and withdrawn from the child. Her major
defenses are denial and projection dnd she acts out.

under stress as opposed to thinking things through or

-12- 13 -




verbalizing about her frustrations. She rarely feels
guilty about what is happening to her baby, and when, °
confronted by a social worker or physician, often states
that she "had no idea there.was anything wrong."22

A variety of long-term effects are now being identified which may be
anticipated if "failure-to-thrive" is not adequately treated. These
include: personality probléms and poor school befformance; posSﬁbEe .
emotional disorders, mental retardation, and even autism; tﬁé neéd for

speech therapy; and, despite a new nurturing environment, a contfnuingaf

lag behind average height, weight, and skeletal ma“turation,standards.23 ‘

In addition, failure to appreciate the seriousness of the mother's stress

b4

~

may cause her to move from passivé neglect to active abuse .as the child

gron o]der:24

C. State Action Pursuant to Reported Abuse

1.. Investigation B '

Reports of suspected emotional maltreatment are investigated by
representatives of the statutorially designated state agency. Generally,
the investigation is made by a child protective services caseworker, who
will visit the home and interview the child and his or her parents. From
the documentation provided by the reporting parties and impressions
garnered during the home interview, the caseworker must decide what
course of action he or she.will recommend.

The caseworker must first determine whether there is any immediate

. need to remove the child from the home. Most states permit an emergency ,

removal prior to an adversarial hearing only when the child's physical .
health or safety is in imminent dan_ger.25 In order to ascertain what
types of services the family may need, the caseworker may decide that

psychiatric or psychological examinations should be performed for the

20 #

-13- '




-~

. A
parents and/or the child and that a physical -examination of the child

should be conducted. Depending upon the caseworker's assessment of the
severity of the harm to the child, the parents' potential for rehabili-

tation, and the parents' willingness to participate in counseling or

. other services, the caseworker may decide that court intervention is not

needed.

Implementation of such an assessment and referral approach presup-

‘poses the availability of extensive counseling services. A schematic

representation of a model system for integrating cgrrective counseling
services with legal actions was deVéloped at the Second National Confer-
ence on Child Abusemand Neglect (see Appendix 2). The operative premise’
of this system is that, when there are no ipdications that the chfld is
in immediate danger, the caseworker should recommend the least intrusive
alternatives first. If the parents will agree to participate in coun-
seling, that remedy should be tried-before reépmmending court action. If
the parents will not participate in counseliné, or if the problems per-
sist after équnseiing, then short-term or long-term removal of the child.
from the parents' home may be necessary. u
( If the child has been diagnosed as having emotionalAproblems which
reguire treatment and the parents refuse to seek that treatment, the
parents behavigg may be considered medical negtect. A typical definition
of medical negﬁéét is:
. a failure to provide, by those legally responsible
for the care of the child, the proper or necessary...

medical, surgical, or any other care necessary for his
we]l—being.2

A court may be more inclined to intervene on the basis of medical ne-

glect, if the parents' refusal is well documented,‘than on the grounds of

R1
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mental injury. (Note the discussion of Definitional Approaches above.)

2., Court Action

°

If the parents are unwilling to participate in the recommendgd

* treatment plan and the harm or potentia]Aharm to thg child legally jus-
ti%ies court intervention, the caseworker may refer the caée to the local
county or district attorney who will petition the court to—consider the
matter (see Section II.A. below). If the Judge determines, after hearing
the evidence presented by the parents and the djstrict attorney (and
possibly the child's attorney or guardian gg-liggn), that the circum-
stances meet the standards established by 1a@, he or she may order the
temporary removal of the child and/or the parents' participation ih ;
program of counseling or other services.

The advantages of trying counseling and in-home supportive services
in the hope‘of rehabilitating the parent-child relationship become most
apparent when one considers the potential negative psychological impact
on the child of being taken away from his or her parents. The negative
effects of the most frequently used a]tetngtive, foster care, were exam-

27 yald

ined by Michael wald, Professor of Law at Stanford University.
notes that the prevailing ethic among child care experts is that foster
care ﬁas been overusedlas a means of protecting children. He reviews
several factors on which this view is based, including: the strong
emotional tieg-children have to their parents, whether or not they could
be considered "fit" psychological parents; the identity problems, con-
flicts of loyalty, and ;nxiety about their future that children in foster
care.often eiperience; the view of some foster children of placement as a

punishment for something they did wrong; the variable quality of foster

homes; the shortage of foster parent homes, group homes, and good resi-

L1




dential treatment facilities, resulting in children spending weeks or
months in 1mpersonal “hold1ng" institutions; the frequent use of multiple

placements which prevent the ch1ld from estab11shing continuity in, rela-

. 28

tionships; and the expense of foster care relative to own- home serV1ces
Disadvantages of foster care notw1thstand}n6, in some cases the .
child clearly cannot be left in the home and temporary foster care 1s the
least detrimental alternative. If after a period of time (often estab-
lished by statute) the‘court determines that return to the parental home
will never be advisable and that the parents have been given ampie oppor-
tunity to correct the situation leading to the abusé{ proceedings may be
initiated to terminate parental rights, thus freeing the child for adop-~
tion. Courts, however, are freqdeztly reluctant to terminate the parent-
child relationship and have rarely done so on the grounds of emotional
maltreatment alone. Many Judges are uncomfortable with severing family
ties with‘no evidence that the child would be in a life-threatening
situation if returned. In addition, many state statutes require stricter
standards of evidence” a7d a heavier burden of proof in a termination “
hearing relative to a dkterm1nat1on of abuse or neglect. In general, a
Judge's decision to temporarily remove a child from the custody of his
‘parents is guided by the child's best iriterests. Terminatibn of parental
rights would require substantjal proof of inappropriate parental conduct
and/or some present danger to the child.. }f the child has been removed
from his parents' custody and efforts are being made to rehabilitate the
parents, every effort should be made to maintain their ties to the child.
This is particularly so in those cases where termination of parental
rights is Unlirely. .

.-

In at least one instance, a state supreme court has upheld the

23 .,
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termination of parental rightSVOn the grounds of a specific diagnosis of

"failure-to-thrive." In The People of Colorado, in the Interest of C.O.f29

“a case involving the custody of an infant who was twice diagnosed by

physicians as having the symptoms of severe "failure-to-thrive", the

Colorado court stated:

After reviewing the full record, we are convinced that
C.0.'s failure to thrive was established with a
reasonable degree of medical certainty as resulting
from malnourishment and the limited ability of A.B.O.
[the mother] to satisfy the emotional needs of the

ild. 1t was A.B.0.'s responsibility to provide C.0.
with a proper diet and to provide the necessary love

d affection to satisfy the child's emotional require-
ments. ... .

As we stated [previoiisly]..., parental rights cannot be -
terminated [in Colorado{ unless there is: (1) a history

of severe and continuous neglect; (2) a substantial
probability of future deprivation; and (3) a determination -
that under no reasonable circumstances can the welfare of
the child be served by a continuation of the legal
relationship of the child with the parent. Implicit in

the trial court's finding of dependency and neglect based
upon evidence of "failure to thrive" ig the finding that
such neglect is continuous and severe.30

3. Treatment Considerations in "Failuré-to-Thrive" Cases

A child who 1s'diagnosed%;:r;;hZEjﬁiﬁg "failure-to-thrive" presents -

a special situation in considering temporary removal from the home, .

Depending upon the severity of the neglect, the child may require physi-
cal treatment, adequate nutrition,” and nurture as provided by hospitali-
zation ahd/or foster care. In fact, it may take hospitalization or

3

foster care placement to confirm the diagnosis. If the environment 1is

i

changed and s}gnificant weight gains and developmental improvements occur «

with just routine care, it suggests that the environment of the natural
parents’ home must have been seriously deficient.

According to Harris and Bernstein, the dynamics of the parent-child

-

24
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.relationship are central to any treatment effort, and the necessity for
monitoring thts relationship is reflected in their suggestions for a
- "responsible sequence 6{ court judgment":

(1) Remove the child from the home on a temporary
basis if the physician and social worker have convincingly
. shown that the child is failing to thrive in its natural
environment, and improvement has not been shown since
the parents have received instruction about the way they
should attend to their child;

(2) Order regular (weekly if possible) monitoring
of the child's growth by physiciah and social worker while
it is in foster care, and at the same time order parent
training and/or therapy for the parents;

(3) When the child is healthy and the parents have
shown tangible evidence of attempts to improve their
- parenting skills, order the child to be returned to the
r natural parents on a temporary basis. Again, the Judge
Lo should order regular monitoring of the ca1|d's growth by
hysician and social worker while the child is in his
natural home. ‘ %i

(4) If the child again regresses whi®e in the
y natural home, removal of the child and pefiglanent place-
ment in an adoptive home may at this poin considered
as action in the best interest of the £hilq. 2

11. LEGAL PROCEEDINGS BEFORE TRIAL s
‘céurts isfde-

The system of legal pleadings employed by American
signed to,minimize the element of surprise at trial. Thi s sys;&ﬁ/is '
structured to achieve two objectives: first, to protect the cgnstitu-

tional right of due process, which requires that the defe danF}Jn any

action must have a thorough knowledge of the charges again t‘him,or her

and the time and information with which to prepare an adequate defense;

time and to

_o—T
e

and, second, to,minimize the expenditure of valuable judici

It}
i

\designed to
r .

[s:3

help clear overcrowded dockets. "Discovery" proceedings ar

. give all parties to a hearing full information as to the fac#s related to
: ~ |
1
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i
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- the case in order to resélve as many of the issues as possible prior to
the actual hearing. Because the expert witness will probablywbe required
to participate in discovery p(ogeedings, it is important that he or spe
have a general understanding of pre-trial procedures.

A.* The Petition and Service of Process

il

The first requirement_of due process is that thé defendant, the
parent(s) in a ma]tréatment case, be given "notice" of the nature of the
court action. The parents receive notice of the aciion when‘a copy of
the petition fited with the courtAby the district attorney fs delivered
to them. This delivery is called "service of process." A petition will
usuaTﬁy contain the following information: ' ) .

1. the name of the allegedly abused child; ‘

2. the name of the state agency bringing the ‘action;

3. a statement.that the named child is being emotionally maltreated;
and, | - '

4. tthe agency's reasons for believing that the child is maltreated.
The charge of maltreatment andvthe’suppOrtiﬁg reésons should be suffi-
ciently specific to give the court and the parents an understanding of
the 1ssue§ to be heard.

Service of process can sometimes be problematical if the state
cannot locate the parents. A]though in-hand delivery or delivery by
registered mail ‘is usually required, the court may waive that requirement
if the defendants cannot be found. In such cases, alternative notice by

publication in the "legals" section of the local newspaper is permitted.

B. Pre-trial Discovery

"Discovery" is the process by which the facts of a case are sys-

tematically uncovered and shared by bbth sides to the litigation. In

<6

. | ' -19-




/

t

»

3 e N
- L. . ¥ - L
. - . j :

theory, two public po]icy‘purposes are.serued'by discovery. ~First,

parents are g1ven fu]] know]edge of the case to be presented aga1nst them
so that they may adequately prepare a response., And secondly, the time
that m1ght be spent in court presenting facts that can be agreed upon
between the part1es 1s reduced, and sometimes a settlement can beqnego-
tiated out- of-court on the bas1s of these pre-trial negot1at1ons

But wh11e,d1scovery is theoret1ca11y of mutual beqef1t it may not

always appear to be. The expert witness may regard‘discovery as harass—/

‘ment by the opposing counsel. With many other professional demands, the

L]

expert witness may not have sufficient time to answer numerous written

.questions (interrogatories), or to appear to give testimony at informal

" hearings (depositions), or to copy case records. If the demands for

information are unreasonable or intrude upon communications claimed to be

r
privileged, the attorney for the oppressed party may seek a protective

, order from" the court. -Even if the d1scovery demands seem reasonab]e the = .

expert witness shou1d not respond to discovery requests without f1rst
consu1t1ng with the attorney onh h1s or her side of the case in order to
determ1ne whether any obJect1ons need to be raised.

The most common methods if d1scovery are out11ned below:"

1. Interrogator1es

Interrogator1es ‘are wr1tten questions generated by one party to the
suit .and subm1tted to another party to ‘the su1t for a wr1tten response
Their purpose is to elicit factua] 1nformat1on Ihe scope of information

subject to discovery includes the names of. experts which the other party

1nt11ds to have testify, the SubJeCt matter. about which the expert will

testify, and the substance of the facts and opimions to which the expert

will testify. The interrogatory may also request a summary of the grounds
3 - . ’ - o
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upon which the expert is draWing his or her opinion. {An expert who was
informally consulted during an attorney's'preparation for trial but not
specifica]]y;emp]oyed.by a party is usually exempted from these require-

-

ments. ) . o
2. Admissions . : . .

-Admissions are written requests for “y\es"l or "no" answers to rele-
vant questions of fact. These often narrow factual matters in conten-
tion, and are employed to establish facts not in dispute, e.g., the names
and ages.of the allegedly neg]ected children.

‘ 3. Depositions ' * $

Depos1t1ons are exceed1ng]y va]uab]e pre-trial discovery tools-
because they may be used to question anyone even persons wh re not
parties to the suit.- Through depos1t1ons, attorneys -for both sides may
examine and cross-examine a]] possible. w1tnesses pr1or to the—trial.

The taking of a depos1t1on is- very similar to the exam1nat1on of a
witness in the courtroom. The party be1ng deposed‘w111 be sworn to te]]
the truth, and the entire proceeding will be transcribed by a court:
reporter. However, the opposing attorney_wi]] usually reserve any evi-

fons until the actual trial. After the transcript is

dentiary obje

_prepared, the person giving the testimony will be required to examine it

and add\his or her signature certifying the accuracy of its contents. If

subseque‘t testimony during the tr1a1 is not cons1stent with the test1-

r

mony given in the deposition, the wr1tten record may be d to "impeach"
a witness's credibi]ity. Obviously, the expert witness sh u]d‘be as well
prepared fbr giving a deoositiOn as for giving testimony'at triaT. In

addition, the deposed witness should always remember to reread the depo-

sition before presenting trial testimony. There are usually no restric-




tions on the scope of the questions that may be posed when taking a
depos1t1on generally, any question may be asked which is relevant to the
material issue in the case\\ If a deponent objects to a question on the ' S
grounds of privilege, he or she may refuse to answer. ,The dep051ng

attorney may either stop the examipatidn or continue with other matters

and wait for a ruling from the court on whether the questidn must be

answered. On matters not involving prtvileged eommunications, the depo-

‘nent or the deponent's attorney may state an objection pr1or to answering

and then await the court's ru11ng as to the admissibility of the response.

-

I11. THE PARTICIPANTS IN THE TRIAL ,

!

A. The Judge
In some states, parents accused of abuse or neglect may-demand'a'
jury trial,. but they often waive this r1ght In most cases, it is the
Judge who both resolves the factual dispute and 1nterprets the app11cab1e -
law in reaching a dec1s1oh concerning the child's custody. In a hearing
to determine whetherA} child should be temporarily removed from his v '
» ~ parents' eustody, the Judge has substantial contro],‘part1cu1ar1y with
regard to the admissipn of evidence. The Judge ‘knows that very few cases

of this type are appealed and even fewer are reversed by. a higher court.

" (However, in those cases in which the parties have deemed it important to

have expert test1mony, the likelihood of an appea] is greater. ) B
In practice, the Judge s persona] views on parenting and the defini-
tidn of what constitutes emotional maltreatment will have a major influ-
ence on the disposition of the ease. A wide‘rahge of conduct might be
considered ['emotional maltreatment" by one Judge, while another Judgé may - .

have a considerably narrower definition of what behavior justifies court

o o -22- 29




. the parents will be’gﬁzsumed until the state has presented sufficient

-y

interveniion. Much may depend on the Judge's perception of the rights of
biological pa}ents, appropriate child rearing practices, and the wisdom
of judicial,intervention into the affai?§ of families.

Following a determinatidn that the parents have abused or neglected
théir child, a subsequent phase of the hearing focuses on thevdisposition
of the case.” Ideally, the Judge will solicit and consider all of the
aiternative placements and/or conditions presented fo him for decision,
recognizing that any disposition may have its disadvantaées. Unfortu-
nately, crowded court dockets and a distaste for complex custody cases
often combine to afford something less than the ideal congideration of
the issues. Further, given the paucity of kno@]edge about the {ﬁpact of
various dispos1tions on children, fhe Judge is confronted with a decision

that many child care "experts" would be reluctant to make.

B. The Prose‘cuting Attorney ‘ v ‘
The prosecuting attorney (on the videotape, the district éttorney)
represents fhe'plaiqtiff state agency. He or she will present evidence
intended téiestablish that the child has suffered embtiona] harm. The
burden of proof in custody cases is on the state, and the innocence of
evidence {o prove maltreatment. The burden of'proof, the degree to which
the evidence must be conv%ncing, will vary from state to state. In

general, %he level of proof required to justify a findiﬁg of abuse or

neglect and temporary removal of a child is a greponderance of the evi-

dence. This is the standard for most civil cases wherein it appears more
Tikely than not that the parental behavior took place and/or the present
danger to the child exists (greater than 50%.certainty). Tefmination of

parental ‘rights often'requires a higher level of proof by clear and

30
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convincing evidence (equivalent to 75% certainty) or even beyond a reason-

able doubt as in criminal cases (about 90% cerﬁainty).

In order to establish the state's case against the parents, a collabo-’ ‘
ratfve'éffort is required on the part of the expert witness and the
prosecuting attorney. The psychologist or psychiatrist who will act as

state's witness in an emotional maltreatment case has a right to expect

and demand the opportunity to reQiew his ort testimony'with the prose-

cuting attorney'before trial. During this review \ession, the expe}i‘

witness should be’ prepared to exb]ain the sigmificance of‘hj§ or her‘i

diagnosis and treatment efforts. The attorney should then use that

"information to formulate questions which will best illuminate the expert's
: v . '

. knowledge of the subject matter when it is presented at trial.

C. The PaRnts' Attorney

The attorney for the perents perceives his or her funct%On as follows:
to act asta spokesperson for the often inarticulate parents; to demand ‘
L . 'impartiality from the Judge (coyrts, as established institutions, often
" have a natural preference for the state); to assure that basic elements
of fairness (due process) are observed; to insure that facts favorable to"
the client are presented, and that unfavorable evidence is questioned;
and to test the expertise of any expert witnesses offering opinions
contrary to his clients' interests. '

The attorney for the parents is ethica]]y bound to represent their °
y ; | best interests and to preseﬁt evfdence putting them 1h the.best‘possible
light. The nature of the advebsarial proceeding inevitably casts the .
defense attorney in the role of attacking.the credibility of the state's .

witnesses, including the expert witness. Techniques for responding'to

the cross-examination by an opposing attorney are discussed in the materials

O | ) 53 .
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below.

D. The Child's Attorney or Guardian Ad Litem

In some states, an attorney ad litem or guardian ad litem will be
appoin;gd to represent the interests of the ;hi]d alleged go havé been
maltreated. The attorney or guardian'’s role is to make an independent
(of the state's interest and the parents’ inferest) investigation and .
presentation of fhe facts in the case. The child's attorney may advocate
for a disposition of the case which ref]ecfs the child's p}eference
concerning placement. A guardian-ad litem will make an 1ndepéndént
determination of what is in the child's "best intefests" and urge that
the court follow that recommendation. From the point of view aof the
court, the attorney or guardian ad litem's role is to insure that all the
relevant facts are presented. s “ ‘

E. The Parénts

While emotional abuse is not unique to the poor, state-initiated

”Lijigation is more likely to arise as a result of contacts between social

- service workers and their clients who are on public assistance. .whetﬁbr

3

. . P
or not class or racial bias is really present in any-particular case, it

is 1ikely to be raised by defense attornéys who represenf such parents.

The fact that the parents are willing to fight to retain their

- children indicates they place significant importance on the maintenancg

of the family. The parents may.be'ﬁbor, unemployed, and receiving public
} e

. dssistance payments, and the relationship between the spouses may be-

viewed as unstable or unusual from a middle-class perspective. W uch

parents appear in court, they are usually fearful and 1nt1m1dq§gg by the

~
formality and public scrutiny. Their ideas about the legal g’stem have

probably been formed by their exposure to television lawyers and perhaps:

[P

-~
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by negative personal experiences. The fact that they are willing to face
this fear and enter the courtroom speaks to the importance they place on
the issue. However, their motivation for contesting the adjudication of

abuse or neglect may also be self-defensive, selfish, and unrealistic.

IV. THE PSYCHIATRIC EXPERT WITNESS AT TRIAL

The videotape depicts the direct testimony elicited by the district
attorney and the cross-examination by the parents' attorney of a psychia-
trist called as a witness by the state. A trial is an adversarial event:
The attorneys for both sides will ca11-w1tnesses and present evidence in
an attempt to persuade the court to decide in their_ favor. The very
nature 6f the trial process insures that the expert witness will be
subject to efforts designed to undermine his or her credibility.

The videotape provides information about courtroom procedures and
rules-of evidence. It was designed to help the potential expert witness

becdme more familiar with the legal system and thus reduce the appre-

hension associated with having to testify. The videotape also emphasizes

the importance of accurate and properly prepared case records. Well-.s
prepared, documented, and relaxed testimony should present a more accurate
picture of thg facts of a case. The materials which follow are intended
to complement the videotape presentation by fﬁrther familiarizing the
potential expert‘yitneSS“with courtroom procedure and suggesting various
strategies for preparation and actual testimony.-

~ A.  What is an Expert Nitness?33

Ordinarily, a witness is prohibited from testifying about ahything
other than personal observations. However, because of expert witnesses'

specialized knowledge or experience, this does not apply. Expert

26- 93
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witnesszz*are called before the court precisely because, in their particular
areas of expertise, they can reach conclusions beyond the skill of the

Judge or jury. Therefore, expert witnesses are permitted to state opinions

" and make inferences in their areas of expertise while lay witnesses are

not. As with other evidence, the Judge weighs the expert's testimony and
may disregard it (except where statutes require its use).

An expert witness is any person who, in the Judge's opinion, possesses
sufficient knowledge to aid the court in making a valid determination.
An expert witness negd not be world-renowned and need not have published
articles or books. The witness may have gaTned superior knowledge from
practical experience, formal education; or a combination of the two.

- - The expert need not be the "best" expert on the subject; nor is it
required that the expert's views reflect only those that are accepted in
the field. If the witness bé]ongs to a controversial school of profes-
sional thgyght, she or hev%ay still qualify to express expert opinions.
The Judge ﬁj]] determine to what extent those opinions are to'be relied
upon in\éqgéhing a decision.

In addition to experts called by the parties in a case, the court
itself may appoint an expert witness. Even though courts' experts are

not associated with either side in litigations, they must be qualified

and may be cross-examined by both parties.

Experts may offer opinions in the area of their experﬁise only. For
example, a radiologist may express opinions regarding the child's x-rays
and the possible cause of injuries. A psychiatrist may discuss profes-
sional opinions regarding the prognosis for the-pafents' ménta] condition.
Outside thefir specialties, expert withesses are on the same footing as

[

lay witnesges.
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Expert testimony is most commonly used when the evaluation and
understanding of facts depend on specialized training. e the expert's
opinion is required, since an ordinary person cannot dr;:efzzhrate infer-
ences. Social sciences, as well as natural and bhysica] sciences, fre-
qﬁent]y require eipert testimony. A witness may not give opinion evi-
dence as an expert if the Judge believes th;t the state of the art in the
field does not permit a reasonab]g opinion to be asserted even by an
expert. F

B. Qualifying as an Expert Witness

The party offering the expert's testimony mus t p}ovg to'the satis-
faction of the court that:
1. The subject matter is an afea where the Judge or jury will
require expert assistance; and,
2. This particular person is sufficiently qua]ified‘to pro-x
'vide assistance.34
As illustrated by the yideotape, the attorney calling the expert witness
will ask the witness t§>describe_his or her educational backgrdqnd, area
of professional practice, and specialized training. The preparation of a
vita or resume for submission to the court can be very‘he1pfu1 iﬁ estab-
1ishing the witness's qualifications. It may 1nc1uJe degrees earned,
professional publications, and ﬁembershipAin professiona]ﬁsocieties or
organizations. Nofhing precludes the expert from taking the injtiaﬁiVe
and furnishing the attorney with a resume well in advance: In addition,
the expert could provide a list of questions for use in establishing his
or her qualifications and request a pre-trial role-play session with the

attorney.

The opposing attorney then has the right to question the exbert

s 35




- concerning his or her qualifications. A well-recognized figure may not
i | be challenged. However, expert§ who are not as well khown should antici-
| | pate cha]ienges to their credentials and should be prepared to overcome
’ doubts raised by the opposing“side.35 |
Some of the possip1e7chaT1enges that an expert witness might face

_are illustrated on the videotape. The pafents' attorney attempted to

%mp]y class and racial bias and to discredit the psychiatrist's expertise

by asking whether she had read specific works, had published widely, or

2t

had attended specialized professional conferences. If the witness is
able to preserve an attitude of dignity‘and detachment througﬁout the
testimony, such challenges will 1ikely be regarded as spurious by the
Judge. | )

The opposing attorney may attempt to have the eipert's testimony
excluded, claiming a bredch of confidentiality as protected by the pﬁysi-
cian-patient or therapist-patient relationship. Thére are certain c1asse$
of communications between persons which the law will not permit to be
divulged and will not allow 1hqu1rx into during a judicial proceeding,
‘un1ess the person whose communicétion is being protecfed vo]dntari]y
waives the privilege. 1In order to make available all relevant evidence

in a judicial proceeding, the laws of most jurisdictions make these legal

restrictions. on divulging confidential information inapplicable in child

abuse and neglect cases.36 However, in at least one state; unless the

psychiatric examination is ordered by the court, the psychiatrist may be
. 1iable for a suit by the client if he or she testifies concerning infor-

mation conveyed in an examination without first obtaining the client's

informed and voluntary re]ease.37

-
-

Opposing counsel may also attempt to discredit the witness's testi-
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mony by alluding to the expert's financial relationship with fhe state.
The expert may counier these charges of partiality and financiai gain by
citiﬁg-previous cases in which the expert's recommendations were at odds
~ with those of the State agency and by clér%fying the net loss financially
in giviﬁg up time from private practice to participate in the hea%ing.
The expert may wish to request that his or her testimony be required by
subpoena from}the court. If sd%poenaed, the expert may appear to the
family as a neutral witness rather than as the representative for the
state in order tc enhance the expert's ability to cgn?inue to work wWith
the family after the couft proceeding. Other discrediting techniques -
which may be employed by the opposing counsel include:. (1) citing prior
inconsistent statements or positions on the part of the expert witness;
(2) citing publications which state a contrary,Qiew; or (3) raising an
ethical challenge that tﬁe éherapist has manuevered the client into a
position of trust only to testify against the c1i?nt at‘the time of |
trial.
C. The Psychiatric Report and Presentation of Testimony

A well-organized psychiatric report written with a minimum of tech-
nical jargon is the ideal format for presenting and documenting testi-
mony. The psychiatric report and the testimony based on it should include
at the outset the following basic information:

' 1. An introduction which states the parent's or child's
name, the reasons for their being fn treatment or an
explanation of why the €xamination was requested, and

the length of time, with dates, the individual has been
in treatiment or under observation;

2. The nature of the problem; described in reasonably
standard Engiish, on the assumption that reports are
meant to furnish information to the court; any psychiatric
diagnosis should conform to the specifications of the
Amefican Psychiatric Association Manual (DSM-I11);38

*
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3. A summary of the history of the problem up until the '
_ time of treatment or examination;

4. A description of the behavior and verbalizations observed
by the psychiatric expert upon which the d?agnosis is
based; the expert should be prepared to give a rationale
for the methods employed and specific reasons. for the
conclusions reached;

5. Ancillary information centributing to the diagnosis
gathered from sources other than the parent or child
being examined; and,

6. Opinions and recommendations concerning the need for
furthgr treatment.

In addition to this standard psychiatric hisfory and diagnosis
format, the expert's report and testimony §hou1d reflect the specific
types of 1nformation required by the proceedings at,hand.39 Often, the
;xpert reaches a conclusion concerning diagnosis ‘without connecting the
psychiatric determination to the legal decisions facing the court. Soﬁé
position should be taken, for example, concerning the’remova1 of the
child from his parents, whether the parents should maintain visitation,
and whether the parents can be rehabilitated (depending upon whethér the
expert has examined the child or the parent or both). Despite tpe Timi-
tations on predicting future behaviors, the expert should describe fﬁe

prpbdb]e consequences to the child of returning to his parents, if é]ready

in substitute care, and how 1ikely the parent's.episode(s) of abuse are

- to be repeated.

-~

In preparing for courtroom testimony, the psychiatfic expert should
become familiar with the statutory definition of emotional maltreatment
for that state. 'The type of testimony required will dépend upon whether
the definitign focuses on the behaviors and intentfons of the parents,
the condition and/or behaviors of the child, a causal relationship between

the two, or a continbjng danger to the child (see the discussion of

e 3’
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.Definitioﬁe1 Approaches, Section I.B.(1) above) .

Any conclusion concerning the condition or diagnéSis of thé parent(s)
should specify the types of parental behaviors to be expected w th respect
. to the child. The expert shou]d assess separately the ability 6f the

parents to manage their own lives and their ability to care for their

child and any special needs that child may have. This assessme?t should
include whether the’parents have the requisite attention, energy, and
external supports to handle the parenting responsibilities and whether
they are capable of appropriate discipline. If the parents are not at
present capable of meeting their child's needs appropriately, .some esti-
mate should be made of a possible time frame for their education, rehabi-
litation, and/or the provision of additiona]lsupportive services which
woL]d permit them to regain custody of their child. : .

Any conclusions concerning the conditiqn or diagnosis qf the child
should describe the types of problem behaviors that the child is exhibit-
‘ing and how these compare to other children at a similar developmental
stage. . Many children may appear hyperacttve, aggressive, or dep?essed at
times, so it is important to explain why these behaviors can be considered
abnormal for a given\ch11d. The expert should also address what types of
remedial services ere required to minimize the consequences o% the abuse
for the| child's continued- emotional development, - @@ﬂ

"Aft the Judge determines that the expert S opinians are admﬂss1b1e, -
the attorfey offering the testimony questions the expert. First, it must
be shown that the expert is familiar with the facts, either by having .
"been present in the courtroom when evidence was presented, by firsthand

know]edge, or by.reading pertinent records and files.

A esnscient1ous attorney will review the testimony with the expert
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witness prior to the hearing. It is difficult enough for the witness to

field the questions asked on cross-examination without haying to cope
with unexpected poinfs brought up on direct examination.  Both the

’ attorney and the expert witness need to know not only the answers, but
also the questipons designed to elicit those answers.

In situations where the expert has‘no firsthand knowledge of the
case and has made no independent investigation. questioning is in the
form of hypothetical questions. In a hypothetical’ question, the attorney
asks the expert witness t; assume that certain evidence 1s true as pre-
senied and then to draw a conclusion based on these assumptions.

It is the opponent's reSponsibility to cross-examine the expert
~ about premises and facts relied upon and to pring out any inconsisten-
cies, unorthodox theories, or incomplete considerquong. The opponent

-

may ask the expert for an opinion based upon the opponent's version of
t;: facts in the case, and may or may not u;e hypothetical qugstions.

An expert;s testimony can be contradicted by other experts who
arrive at different conclusions. The Judge or jury must then decide
which expéff is more crediblé. )

Medical records which have been admitted into evidence (see dis-
cussion of the Hearsay Rule below)] may be used by the witness té refresh
his or her memory during testimony. The expert may also use personal
memoranda not admitted into evidence if they were made §t or near the
time of an event. The witness should be aware, however, thg} the oppo-
sing attorney has the right to inspect these memoranda. Any information
which the expert is uhwilling to have made available shoulqﬁnot appear 1in
these personal notes.

If the expert's diagnosis is based in part on the results of psycho-




logicai tests'administered to a parent or the allegedly emotionally
ma]treated child, the results of those tests should also be included in
the te§t1mony. But if testimony is to include standard1zed test resu]ts,'

' the expert witness shoutd be prepared to respond ta the cr1t1c1sms most ) )
frequently leyeJed against sdchktests. Specifically, thetmitness‘should )
be familiar wtth the adequacy‘of test construction' the limitations of
genera11z1ng from one population to anether, the degree of subJect1v1ty
1nvo]ved in eva]uat1ng certa1n test resu]ts, "and the availability or

unava11ab1ﬁ1ty of data on the va11d1ty or re11ab111ty of the tests in

‘ quest1-on.40 . _ ' | ’ . : S

.~ D. Evidentiary Objections . . ‘ .

1. The Hearsay Rule (and Medical Records) .

-

The rule excluding hearsay ev1dence and some if its numerous excep-
‘tions are demonstrated in the v1deotape presentat1on ‘The essence of the
" rule is that only, those who actually witness a part1cu1ar event or com- e
munication may testify as to what occurred or was sa1d Hearsay is ora1
or wr1tten evidence which is not based on the w1tness s-own persona] |
knowledge or observat1on but -on' someth1ng sa1d or wr1tten by someone who
‘\' - is not available to the court.ih}f the.actua] ‘witness to a statement or
event is not ava11ab1e for cross-exam1nat1on by the oppos1ng counse], the

ey

re11ab111ty of th1s Secondhand 1nformat1on cannot be determ1ned .
.Reciords, 1nc1ud1ng medical records, which are kept in the coUrse of
. 'bus1ness are an except1on to the hearsay rule and thus may be admitted as
ev1dence. For a record to qua11fy as ev1dence the entr1es mustrbe made: .

» {n the regular” course of bus1ness (and it is the practice to
make and keep such records); v

-2. at, or reasonably close to, ‘the time the event occurred; and,

-~ - L.,
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3. by someone who has .personal know]edge of the facts or by/sogg
one who {s responsible for making entries and has commun1ca d
with someone who did have personal knowJedge

In order to admit a record as evidence, a-witness who is fami]iar with
the procedure for creating the record'is,called to testify. In his or"
her testinony, the witness must: y o \
,mjl. identify the record; H

'desoribe'the'method of preparing the record; )

state the time of preparation of the record; and,

How N

verify that recordkeep1ng is a regular part of the bus1ness
. operatiouns.

. & -

In the vioeotape. the parents' attorney is oartjculaijy effect{ve tn

utilizing the hearsay ru1e to keep some important evidence'from being. "
admitted. This is 111ustrated when the district attorney attempts to oo
.introouoe into ev1denee'hosp1ta1 records that wg:eTnot prepared by the ‘s -~

nitness. The Judge sustains the‘parents' attorney’s hearsay objection.

This demonstrates poor preparat1on on the part of the d1str1ct att?rney

The med1ca1 ‘records could‘have been adm1ss1bie if the district attorney

had requested the hosp1ta1 custodian of the records to 'appear to test1fy

' or prepare an affidavit descr1b1ng the repordkeep1ng procedure of the

Lo facitity. R | T .

~

_ 2:_ Lead1ng Quest1ons )

L3

v A 1ead1ng quest1Pn 1s one SO fash1oned by (he attorney that it

suggests the answer. to the w1tness It is perm1551b1e to ask 1ead1ng

: quest1ons on, cross- exam1natxon, but a w1tness cal]ed by an attorney may
. K #
+~  not be led on direct examination., This may“cause'some confus1on, asgihe

4

samelquestion may be objeqtionable in onefcontext,,and perfectly accept- ~..

: ablé in another’ Howeyer; even when appropriate, the objection is more

- X s [y Fal

: \)‘ L‘ 'I' ,--- . .
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theoretical than real; susta1n1ng the obJect1on merely results in a re-
phrasing of the quest1on -- and the answer has already been suggested

Sk111fu1 use of leading quest1ons by opposing counsel can be d1scon-

cert1ng -- provfdedrthe fine 11ne between leading andébadger1ng, harassing

.

“best defense.

or being argumentative is not breached o , L

. e

v E. Courtroom Demeanor

+

The testimony of the expert nitness is given in recponse to ques-
tions from the prosecutino attorney and the‘defense.attorney. The wit-
ness_for the state‘wi11 respond first to ‘the prosecuting attorney on
direct examination, then to tne defense on cross-examination. If the
case has been thoroughly reviewed with the prosecuting attorney, there
should be no surprises on direct examination. The attorney's questions
should be structured to allow the witness to present his or her infor-
mation in a clear and straightforward manner. The parents' attorney may
u§e‘objections to control the input of evidence: to slow down, disrupt, "
and confuse a witness whose testimony is flowing smoothly. Objections

may be used in an attempt to harass, frighten, and disorient a witness. ’-

The expert witness must expect such tactics and be prepared to maintain

“h1s or her composure

Cross exam1nat1on affords an attorney an opportunity to weaken,
undercut, or d1sprove the direct testimony of an adverse witness. It is
seldom the: dramatic confrontation depicted on television or in the mOV1es.
Nonetheless, the game-play1ng aspects of trial law do reach their hejghts
during cross-examination. Carefu1 preparation and a cool head'are the
- Adherence to the following ‘tips on courtroom demeanor should carry

the expert through direct and cross-examination with maximum credibility:
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1. Speak slow]y,’loudly, and clearly.

2. vwhen you must'use professional terms, define them carefully so
that the Judge and attornéyg will understand. Explain a diagnosis in
terms of symptoms. Be prepared to dis;uss the details o% child and/or
parent behavior th?t substantiate the diagnosis.

3.7 §trive for impartiality. _Both posithe and negative aspects of
parental behavior should be mentioned. Avoid making unsubs}antiatéd
inférences about parental behavior. | . -

. 4. Respond to questionsﬁas they'are posed. If‘a éenera] or hypo-
éhetica] question is*poéed, réspond first with a gehera] or hypothetical
answer. If a question is asked in several parts, fespond to each part
separately. .

5. If you do not understand a QUestion, ask that it be repeated or
restated. u L .

6. If you are asked for a "yes" or "no" answer that cpuid be |
‘misleading, you may refuse to answer the questior, but explain your
reasons. If necesséry,,apbea] to the Judge. |

7. * If you do not know the answer to_a question, say so.

8. If expe;tslin-your field disagree about issues in your testi-
mony, be prepared to explain and defend your conclusions.

9. Remain calm and defénd your’assertions Qith facts; avoid. per-
mitting thé’cross-examining attorney to goad you into argument.

10. If an objection to your tegtimony i; raised by either attorney,
stop speaking immediately and wait for a fu]ing by the Jque.v If the
objection is sustained,’you may not respond, §nd &ust wait for the next
question. If the objection is overruled, ybu must answer the question.

]

11.  If the crosslexamining attorney asks whether you have discussed

-37-

44




~

your testimony with opposing cqunsel, admit that you Have. While the
cross-examiner may attempt to insinuate that such consultation damages

your credibility, it is a routine part of proper. preparation for trial.

b
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12.

13.
14,

15.
16.
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APPENDIX 1
Parental Behaviors Which Threaten Mental Injury to a Child
PARENT BEHAVIOR N CHILD BEHAV)OR
ABUSIVE IJF CONSISTENT GROS§ Y00 LITTLE TOO MUCH
FAILURES TO PROVIDE :

1. Love (empathy) * 1. Psycho-social dwarf- Passive, sheltered,
(Praise, acceptance, self- : ism, poor self-esteem, naive, "over.self-
worth) self-destructive be- esteem”

havior, apathy, depres- )
sion, withdrawn ,
2. Stimulation (emotional/cogni- 2. Academic failure, Hypéractivity. driven
_tive) (talking-feeling-touching) pseudo-mental retar-
dation, developmental

N delays, withdrawn ‘

&. Individuation 3. Symbiotic, stranger Pseudo-maturity

' - and separation anxiety

4. Stability/permanence/continuity . 4. Lack of integrative Rigid-compulsive
of care ability, disorganization,

lack of trust
/5. Opportunities and rewards for §$. Feelings of inade- Pseudo-maturity, role
learning and mastering quacy, passive- reversal
: dependent, poor
self -esteem
6. Adequate standard of reality 6. Autistic, delusional, Lack of fantasy, play
- excessive fantasy,
primary process, pri-
vate (unshared)
reality, paranoia

7. Limits, (moral) guidance, 7. Tantrums, mpulsivity, Rearful, hyperalert,
consequences for bkhavfor testing behavior, passive, lack of
(socialization) defiance, antisocial creativity and

behavior, conduct exploration
; disordar )
8. Control for/of aggressloﬁ 8. [Impulsivity, inappro- Passive-qgéresslve.
. _ priate aggressive be- lack of awareness of
s havior, defiance, . anger in self/others
' N sadomasochistic
behavior
9. .  Opportunity for extrafamilial 9. Interpersonal diffi-. Lack of famflial

experience

culty (peer/adults),
developmental lags,
stranger anxiety

attachment, exces-
Sive peer dependence



1.

Appropriate (behavior) model

/
"

Gender (sexull) idenmy
model

(Sense of) (Provision of)
security/safety

Poor peer relations,
role diffusion,
(deviant behavior,
depending on behavior
modeled)

Gender confusion,
poor peer relations,
poor self-esteem

Night torron‘.
anxiety, cxcessi,ve
fears

ABUSIVE IF PRESENT TO A SEVERE DEGREE

,
' . .

Scape -goning , tidicule,
denigration

' Ambivalence

Inappropriate expectation for
behavior/performance

~ Substance abuse

Psychosis

Threats to safety/health

Sexual abuse

Physical abuse

9.. Threatened withdrawal of

love

‘ .
Shaming

-

Exploiutlon'

10.

Rigidity

Poor ulf«éstecm’*'
passivity ™

mereotybing. rigidity,
lack of creativity

Rigid, stereotyping "

Oblivious to hazards
and risks, naiye

Poor self -esteem,
depression

Lack of purpose,
determination, dis-
organization

Pseudomaturity

(Depends on behavior while lntoxicned)

(Depends on behavior/type/frequency)

"Lack™ of superego,
conscience

(Depends on behavior/frequency)

92

Night terrors, anxiety
excessive fears

Fear, anxiety, with-
drawn, pscudo-
sexuality, hysterical
personality

Sadomasochistic be-
havior, low ‘self-
esteem, anxiety,
passivity, anti-social
behavior, self-de-
structive dangerous
behavior

' Anxiety, excessive

fear, dependency

Excessive superego,
self punitive

[
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